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LOCAL GOVERNMENT (MISCELLANEOUS PROVISIONS) AMENDMENT BILL 2005 
Introduction and First Reading 

Bill introduced, on motion by Mr F.M. Logan (Minister for Housing and Works), and read a first time. 
Explanatory memorandum presented by the minister. 

Second Reading 

MR F.M. LOGAN (Cockburn - Minister for Housing and Works) [10.08 am]:  I move - 
That the bill be now read a second time. 

Most of the proposals contained in this bill originated from the Local Government (Miscellaneous Provisions) 
Amendment Bill 2003.  The 2003 bill provided for regulation of qualifications to be held by building surveyors 
exercising delegated powers to align with a national accreditation framework.  It also provided for retrospective 
building approvals through the issue of a certificate of substantial compliance. 

The 2003 bill progressed to the second reading stage in the Legislative Council but lapsed on 23 January 2005.  
Subsequent review of the 2003 bill as part of the transfer of appeals to the State Administrative Tribunal 
identified potential improvements which could be made to the bill and some other reforms which should be 
progressed.  These improvements are contained in the bill the government is now introducing.  I will now outline 
the issues with which this bill deals.   

Building approval certificates:  The existing provisions in the Local Government (Miscellaneous Provisions) Act 
1960 do not provide the power to local governments to issue approvals retrospectively for unauthorised work 
that has been commenced or completed without a building licence, or which is not built in compliance with, or is 
a departure from, approved plans and specifications.  Local governments have been issuing orders to demolish 
unauthorised works so that the building owner has an opportunity to apply for review to the State Administrative 
Tribunal.  This causes a considerable administrative burden on the Department of Justice, local governments and 
members of the public.  This bill will provide for the issue of a building approval certificate for unauthorised 
building work when an owner has lodged plans with the local government, paid all relevant fees and 
demonstrated to the local authority that the building work complies with all of the relevant standards.  Providing 
an approval of this nature retrospectively will allow local governments to be satisfied that a building is safe, 
complies with all requirements, and is included in the building records. 

As a separate process, owners or builders who carry out unauthorised building work may still be prosecuted by 
local governments under the Local Government (Miscellaneous Provisions) Act and/or by the Builders 
Registration Board of WA under the Builders’ Registration Act 1939.  I emphasise, however, that the offences 
for these breaches will continue to apply only to the person who commits the offence; that is, the builder or 
original owner who commences unauthorised building work or who allows an unauthorised building to be 
occupied, not a person who may subsequently become the owner.  
This bill also includes a number of further disincentives to carrying out unauthorised building work.  These will 
ensure that persons who apply properly for building licences are not in effect subsidising those issued 
retrospectively with building approval certificates. 
Delegation of authority:  These changes will also provide the opportunity to meet some of the state’s national 
competition policy obligations to introduce a national accreditation framework for building surveyors, and to 
provide greater flexibility and contestability in the provision of building certification services.  This bill achieves 
this by providing a head of power for regulations to prescribe the qualifications of people to whom a local 
government may delegate the power to issue building licences or building approval certificates. 
Regulations prescribing the qualifications needed to be appointed to the office of building surveyor, or to receive 
delegated power to issue building licences, will include the national framework, as well as the existing 
Municipal Building Surveyors Qualifications Committee certificates.  A transitional arrangement will be 
negotiated with local governments and the building surveying profession to ensure currently employed building 
surveyors are able to remain in their positions and continue to carry out their normal functions, while steadily 
improving the qualifications of building surveyors certifying compliance with the building codes up to the 
national level in accordance with mutual recognition principles.  After the expiry of an agreed transition period, 
this may necessitate a local authority using the services of a more qualified building surveyor to certify more 
complex buildings.  I emphasise, however, that the regulations will provide that a person who may receive 
delegated authority must be employed by or engaged on contract to the local government, and cannot be a person 
who is employed or engaged by the person applying for the building licence or building approval certificate. 
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These provisions will allow considerable flexibility for local governments faced with difficulties in engaging 
qualified people in the current boom conditions, and will allow building owners and local governments to 
streamline the approval process by allowing independent building surveyors to certify compliance with the 
building codes concurrently with the design process, and present a fully certified proposal to the local 
government for approval through the issue of a building licence or building approval certificate without further 
scrutiny. 
Advice prior to approvals:  The great majority of local governments are currently required to appoint a person to 
the office of building surveyor.  Local governments with more than 15 000 people must appoint a person with a 
certificate from the MBSQC, but local authorities with 15 000 or fewer people do not have to appoint a person 
with any qualifications at all.  Even though a local government may have appointed a building surveyor, the act 
currently allows a local government to issue a building licence without any involvement of the building surveyor 
at all.  There are clearly risks from unqualified people, or unqualified local councillors, issuing building licences 
or building approval certificates without proper advice.  In practice, local governments usually do involve their 
building surveyor, but this practice is currently unregulated, and the existing act does not provide an adequate 
head of power for regulations.  To address this, the bill provides that when a local government elects to issue a 
building licence or building approval certificate in its own right, it must obtain advice from a person with at least 
the same qualifications as a person to whom that particular local government may delegate authority.  This will 
ensure that qualified people properly scrutinise buildings.  It should be noted that the qualified person advising a 
local government that it is or is not appropriate to issue a building licence or building approval certificate in a 
particular case need not be the person appointed to the office of building surveyor, but may be another employee 
of the local government, a contractor to the local government, or a person engaged by the building owner.  The 
local government is not, however, bound by this advice and may obtain further advice from another 
appropriately qualified person.   
Definition of swimming pool:  The act sets out provisions for the protection of persons who may enter upon 
private land on which there is a swimming pool.  These provisions and those contained in the Building 
Regulations 1989 require that a complying fence be installed around such a swimming pool.  Although the 
industry and local governments have generally been applying these requirements on the common understanding 
that a spa pool is included in the definition of swimming pool, concerns have been raised that the existing 
definition in the act may not be clear enough on this point.  This bill amends the definition of swimming pool to 
clarify the definition and confirm the existing understanding and practice. 
National competition policy obligations:  Certain of the proposed amendments must be implemented urgently to 
meet the state’s national competition policy reform obligations.  These amendments relate to private sector 
involvement and the national accreditation framework qualification requirements for building surveyors 
regarding the delegation of authority and provision of advice on applications for building licences and building 
approval certificates.  I commend the bill to the house. 
Debate adjourned, on motion by Dr S.C. Thomas. 
 


